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(i) 
QUESTION PRESENTED 


Did the District Court erroneously direct a verdict in favor of 


the appellee on the ground that appellant failed to comply with Section 
12-208 D. C. Code (1951 Ed.) when: 


1) 


2) 


3) 


Appellant in a letter dated nine days Bs the accident 
in question addressed to "The Engineer Department of 
D.C." advised the appellee of all of the facts required 
by Section 12-208, and | 

Receipt of this letter was veins in a letter from 
"Government of the District of Columbia, office of the 
Corporation Counsel", which was signed by "Inspector 
of Claims, D.C." and which stated that upon receipt 

of certain specified information not required by the 
statute the Corporation Counsel would make a recom- 
mendation to the Commissioners who in turn would 
announce the position of the District in this matter, and 
The appellant in a letter dated three months after the 
accident and only four days after receipt of the letter 
from the Office of the Corporation Counsel provided 

all of the additional information concerning the claim 
that was requested by that office. | 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 892 


ERNESTINE HIRSHFELD, 
Executrix of the Estate of 
SAM H. HIRSHFELD, 


| Appellant, 
v. | 
DISTRICT OF COLUMBIA, 
a municipal corporation, : 
: Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a suit for personal injuries to a decedent brought by the 
appellant as executrix of his estate against the District of Columbia, 
a municipal corporation. The said injuries were alleged to be the 
result of negligence of said municipal corporation in the maintenance 
of a public sidewalk. The District Court's jurisdiction was founded upon 
Section 11-305, 11-306 D.C. Code (1951 Ed.). At the conclusion of 
the appellant's case (plaintiff below) the District Court directed a 
verdict in favor of the appellee (defendant below) and appellant appealed. 
Jurisdiction is vested in this Court by virtue of 28 U. S.C. 1291. 


STATEMENT OF THE CASE 


This is an action for damages that was filed by the appellant as 
executrix of the estate of her deceased husband. It arose from a fall 
suffered by the deceased on a sidewalk. Plaintiff alleged that the fall 
was caused by the negligence of the appellee municipal corporation in 
the maintenance of the said sidewalk (J. A. 1). When it came on for 
trial the District Court directed a verdict in favor of the appellee at 
the close of the plaintiff's case on the ground that she had failed to 
comply with the provisions of Section 12-208 D.C. Code (1951 Ed. ) 
requiring notice in writing to the District of Columbia of an unliquidated 
claim against it, within six months after the damages underlying the 
claim are sustained (J. A. 9, 34, 35). 


Appellant's evidence showed that on November 24, 1952, at about 
noon, she and the deceased were walking from their apartment home at 
2701 Connecticut Avenue, N. W. to a near-by delicatessen when de- 
ceased's foot went into a "very bad place in the sidewalk, in front of 
2659 Connecticut Avenue", which caused him to fall and carry the 
appellant with him (J. A. 11,12). The pertinent condition in the side- 
walk was described as a "crack and then a hole in the corner of the 
cement blocks" (J. A. 12). As a result of their falls the appellant 

suffered two fractured toes and the deceased, a broken hip (J. A. 11, 15). 


During the deceased's hospitalization for his hip injury, the 
plaintiff wrote a letter on his behalf, dated December 3, 1952, to the 
| "Engineer Department, District of Columbia", 14th & E Streets, N. W. 
(J. A. 7,8,14,15). This letter, which was received in evidence as 
plaintiff's exhibit number 2, accurately advised of the names and ad- 
dress of the deceased and the appellant, the date of the accident, the 
place of the accident -- "in front of 2659 Connecticut Avenue, " the cause 
_ of the accident, the nature of the injury and the place of Mr. Hirshfeld's 
hospitalization (J. A. 7,8, 14, 15). 


% 
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In response to that letter the deceased received a letter dated 
February 19, 1953, under the letterhead of the "Government of the 
District of Columbia, Office of the Corporation Counsel, District 
Building, Washington 4, D.C.", which was received in evidence as 
plaintiff's exhibit number 3 (J. A.15,16,17). This letter was signed, 
"Emmett J. Motley, Inspector of Claims, D.C." (J. A. 16,31). It ac- 
knowledged receipt of plaintiff's letter of December 3, 1952 and states 
that "the investigation of this matter indicates the following infor- 
mation to be desirable" and it then lists the information desired in six 
lettered categories. The facts sought concerned the deceased's age, 
occupation, marital status, name of spouse, medical reports and pro- 
gnosis, expenses, witnesses and witness statements, insurance and 
compensation entitlement and the existence of any subrogated rights for 
reimbursement of the loss sustained by deceased (J. A 16,17). This 
letter assured the plaintiff that upon receipt of the requested information 
a report would be submitted to the Corporation Counsel, who would make 
a recommendation to the Commissioners and they in turn would advise 
the deceased of the position of the District of Columbia regarding this 
claim (J. A. 17). | 


On February 23,1953, the plaintiff answered that letter from the 
Government of the District of Columbia Office of the Corporation Counsel 
by providing all of the requested information in a letter received in evi- 
dence as plaintiff's exhibit number seven (J. A. 18, 21, 33, 34). In this 
response she explained that she was required to answer the questions 
propounded to Mr. Hirshfeld as he was still unable to write (J. A. 34). 

Mr. Motley conceded on the witness stand that plaintiff's letter of 
February 23, 1953 answered the questions asked by his letter of February 
19, 1953 (J. A. 32). : 

Subsequently, Mr. Motley and another gentleman visited the plaintiff 
and discussed the claim with her (J.A. 18, 28). During that discussion 
the plaintiff was shown photographs of the area of her husband's fall and 
was asked to identify the place of the fall on the photographs (J.A. 28, 29). 
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After showing Mr. Motley and his companion the site of the fall as depicted 
on the photographs, the plaintiff accompanied them to the scene of the fall 
to identify the place where the defect had existed and it was found that the 
defect had been repaired, and covered with new asphalt or cement in the 
‘interim (J.A. 28, 29). 

Later plaintiff was visited by the Assistant Corporation Counsel who 
was later to present the defendant's case at the trial. Again she was 
interrogated concerning the claim and again she answered the questions 
propounded to her, to the best of her ability (J.A. 18). 


Despite plaintiff's prompt notice in writing to the defendant of all of 
the elements of the claim required by Section 12-208, D.C. Code (1951 
_ Ed.); the acknowledgement of receipt of that notice by the Office of the 
Corporation Counsel and plaintiff's prompt reply in writing to that office 


in response to its request for further details of the claim and willing 

cooperation in providing further information to the Inspector of Claims 
for that office and the counsel in charge of this claim, both in her home 
_and on the site of the fall, a verdict was directed against her for failure 
| to give the defendant proper notice of the claim. 


STATUTE INVOLVED 


Sec. 12-208 [ 24:348]. Actions against District of Columbia 
for unliquidated damages - Notice within 6 months - Police 
report. 


No action shall be maintained against the District of Columbia 
for unliquidated damages to person or property unless the 
claimant within six months after the injury or damage was 
sustained, he, his agent, or attorney gave notice in writing to 
the commissioners of the District of Columbia of the approximate 
time, place, cause, and circumstances of such injury or damage: 
Provided, however, That a report in writing by the Metropolitan 
police department, in regular course of duty, shall be regarded as 
a sufficient notice under the above provision. (Feb. 28, 1933, 

47 Stat. 1370, ch. 138.) 


STATEMENT OF POINTS 
The District Court erroneously directed a verdict in favor of 
the appellee under Section 12-208 (D.C. Code 1951 Ed.). 





9) 
SUMMARY OF ARGUMENT 


A verdict was directed by the District Court in this case at the close 
of the plaintiff's case on the ground that she had failed to comply with 
Sec. 12-208 D.C. Code (1951 Ed.), which requires that a person claiming 
unliquidated damages to person or property against the District of Columbia 
must within six months after the injury was sustained give notice personally 
or through his agent or attorney in writing to the Commiss ioners of the 
District of Columbia of the approximate time, place, cause and circum- 
stances of such injury provided a report in writing by the Metropolitan 
Police Department in the regular course of duty shall be regarded as 
sufficient notice of such a claim. | 

The legislative purpose of that statute is clear Be the legislative 
history and interpretation placed upon that statute by this Court. The sole 
purpose of this statute is to provide the District of Columbia with prompt 
notice of facts sufficient to permit it to undertake a timely investigation of 
the claim. It has been held by this Court, therefore, that the requirement 
that notice be given to the Commissioners is not absolute and that notice to 
the officers of the District of Columbia Government charged with investi- 
gating and defending claims against the District is sufficient since it is to 


these officials that a notice to the Commissioners would automatically be 


referred for action. 
In the instant action it is admitted that a letter = the appellant 


dated nine days after the accident was received by the Government of the 
District of Columbia, Office of the Corporation Counsel, whose Inspector 

of Claims acknowledged receipt thereof less than three months after the 
accident and requested that further information be provided, which was not 
required by the statute, upon receipt of which the Corporation Counsel would 
be in a position to make a recommendation to the Commiss ioners who would 


then announce the position of the appellee with respect to this claim. The 
information so requested by the office of the Corporation Counsel was 


provided to that office in a letter written only four days after the receipt 
of the request for the information. 


Since the sole purpose of the statute is to provide sufficient notice to 
proper officials and since this Court has approved notice addressed to the 
Government of the District of Columbia and to the Corporation Counsel of 
the District of Columbia as sufficient under the Statute, the District Court 
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erroneously directed verdict against the appellant on the basis of a 


failure to comply with Section 12-208. 
ARGUMENT 
The legislative purpose of Section 12-208, D.C. Code (1951 Ed. ), 

on which plaintiff's case was taken from the jury below, is clear. The 

unfairness sought to be remedied by that legislation was observed by 
this Court in its decision upon rehearing in 1933 of District of Columbia 
vs. Leys, 62 App. D.C.3, 63 F.2d 646 (1932, 1933) wherein it affirmed 

_ judgment in favor of a plaintiff who had amended his complaint at the 
trial to allege a sidewalk fall at a place other than that alleged in his 
declaration. This Court suggested legislation requiring prompt notice 
to the District of Columbia of claims arising from falls due to defects 

' in sidewalks and highways, as it "would not only enable the District of 
Columbia to deal with the complaint and prepare its defense while the 
matter is still fresh and evidence available, but also to safeguard other 

_ persons from possible injury by remedying the defective conditions, if 
any were found to exist". In that same year the House Report recom- 
mending passage of the statute (House Report 2010, 72d Congress, 2d 
Session) explains that, "the purpose of the Bill is to give the District 
officials reasonable notice of the accident so that the facts may be as- 
certained and, if possible the claim adjusted”. 


It is abundantly clear that the purposes of the statute were well 
' served by the appellant herein, and that the District Court was un- 
warranted in directing a verdict in favor of the defendant on the basis 
of failure to comply with the statute. 


This Court in the case of District of Columbia vs. Green, 96 U.S. 
App. D.C. 20, 223 F.2d, 312 (1955); held that the plaintiff had complied 
with the statute where otherwise sufficient notice was mailed to the 
“District of Columbia Government, Division of Claims, District Building, 
Washington, D.C." In the Green case, this Court distinguished the case 
of McDonald vs. Government of the District of Columbia, 95 U.S. App. 
D.C. 305, 221 F.2d 860 (1955); where the original written notice to the 
commissioners was inaccurate both as to date and place and was 
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corrected as to date by a letter to the Inspector of Claims, D.C., but 
as to place it was corrected only by oral advice to an Assistant Cor- 
poration Counsel. The Court's distinction was this: — 


r*e** the two cases are not similar. There (the McDonald 
case) the problem was whether oral advice to an assistant 
corporation counsel was sufficient compliance with the 
statutory requirement for written notice to the commis-~ 
sioners. We held that it was not and that the statute re- 
quired strict compliance. The underlying consideration 
was the statutory necessity for a formal written notice 

to the government as such, as contrasted with informal 
oral advice to subordinate officials, which advice might 
or might not become recorded in and associated with the 
official files in the matter which must go from office to 
office in a government as extensive and complicated as 
that of a great municipality." | 


In Stone vs. District of Columbia, 99 U.S. App, DAC. 325, 234cE: 
2d 28 (1956); this Court held as sufficient under Section 12-208 a notice 
in writing addressed to the ''Corporation Counsel" which was inaccurate 
as to the place designated as the site of the accident where the District 
in fact was able to locate the correct site within the six-month period 
(despite the inaccuracy in the written notice and a conflicting inaccuracy 
as to the site that was contained in a police report which reflected an 
oral report to an officer by either the plaintiff or a third person). The 
opinion of this Court in the Stone case, supra, overrules the holding of 
the Court in the McDonald case and corrects the Court's understanding 
of the Congressional intent in enacting Section 12-208. 

"In our view, the opinion in McDonald misconceives the 
purpose of the statutory notice which is to give the Dis- 
trict timely information concerning a claim against it so 
it may adequately prepare its defense. To insist that the 
notice must be addressed to the Commissioners, and to 


i 





8 


rule out as insufficient a notice addressed to their Coun- 
sel, to whom Congress has delegated the responsibility 
for defending the District against suit, seems to us most 


unreasonable. Congress could hardly have intended that 


failure to observe such an idle formality should cause a 
claimant to be denied his day in court. We think, there- 
fore, that the McDonald case should be overruled on 
that point.” 


This Court also pointed out in footnote 4 of the principal opinion 
in the Stone case the significance of the alternative notice approved by 
the statute. Since a report by the Police Department of the occurrence 
‘suffices as notice under the statute, it is clear that the notice statute 
in this jurisdiction was intended for the sole purpose of providing the 
District authorities with information that would permit them to promptly 
investigate a claim and no subsidiary purpose such as a substitute for 
the plaintiff's deposition was intended. The provision for this alterna- 
tive notice also indicates that the Congress intended the statute to be 
interpreted with flexibility. 


It is patent, therefore, that the requirements of Section 12-208 
were satisfied by the appellant in this instance. Her first notice, the 
letter marked as plaintiff's exhibit number 2, was dated only nine days 
after the injury was sustained and it contained in writing every element 
of the claim required by the statute. It was addressed to the "Engineer 
Department of D.C." which is as synonymous with "The Engineer Com- 
missioner" as "The Government of the District of Columbia” was 
synonymous with "The Commissioners” in the Green case. It has been 
authoritatively held in cases involving notice statutes that proper notice 
to one member of a body such as the Board of Commissioners is ade- 
quate notice to the body upon which the statute requires notice to be 
served. Jones v. City of Forth Worth, 267S.W. 681 (Tex. Com. App., 
1924). 
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Even had the initial notice not been appropriately addressed, its 
receipt by "The Government of the District of Columbia, Office of the 
Corporation Counsel" was acknowledged in a letter signed by the Inspec- 
tor of Claims, D. C. In the Green case this Court approved notice 
addressed to "The Government of the District of Columbia. " In the 
Stone case notice addressed to the Corporation Counsel was approved, 
and by unmistakable inference this Court in McDonald and Green ap- 
proved notice addressed to the Inspector of Claims, D. C. In the 
McDonald case, supra, the plaintiff's error concerning the date of her 
accident in a letter to the Commissioners was corrected by a letter to 
the Inspector of Claims and the error in the original notice concerning 
the date of the accident was corrected by oral advice to an Assistant 
Corporation Counsel. Both of these corrections were made within the 
six-month period, yet the notice was held insufficient only as to the 
failure to comply with the statute with respect to notice of the place of 
the accident. In the opinion of this Court in the Green case, McDonald 
is distinguished as the problem in the McDonald case "was whether oral 
advice to an Assistant Corporation Counsel was sufficient compliance.” 
In neither instances did this Court question the sufficiency of written 
notice to the Inspector of Claims under the statute. _ 


The appellee cannot quarrel with the form of appellant's notice to 
it since in both the instance of plaintiff's exhibit numbered 2 (plaintiff's 
letter of December 3, 1952) and plaintiff's exhibit number 7 (appellant's 
letter of February 23, 1953) the notice was in writing. Similarly there 
can be no quarrel as to the timeliness of the notice or the completeness 
and accuracy of the information provided by appellant's two letters. 
Appellee was compelled by these circumstances at the trial below to 
urge that the insufficiency in the notice provided in this case was the 
fact that while appellant's letter of December 3, 1952 contained the 
required information, it was appellant's letter of February 23, 1953, 
that was properly addressed and that since the two letters could not be 
coupled to satisfy the statute a directed verdict in its favor was indicated. 
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This position is absurd since it would impose upon the appellant 

an obligation to reiterate the contents of her letter of December 3, 
1952, in response to plaintiff's exhibit numbered 3 (letter of Corporation 
Counsel dated February 19, 1953) which acknowledged receipt of the 
letter of December 3, 1952 and stated that upon receipt of further speci- 
fied information the claim would be ripe for disposition by the Commis- 
-sioners. To require observation of such an idle formality does violence 
to the interpretation of Section 12-208 required by its legislative history 

and placed upon it by the opinions of this Court in the Stone and Green 


When the office of the Corporation Counsel, and in particular the 
member of that office peculiarly charged with investigating claims, 
received appellant's letter of December 3, 1952 in the course of pro- 
| cessing this claim the appellee was possessed of the notice required by 
the statute and, indeed, the record demonstrates that this notice was 
received in a period far shorter than Congress deemed necessary. To 
hold that it was necessary for the appellant to repeat that notice after 
_ acknowledgment of its receipt by the proper officials is to attribute an 
artificial significance to the legislation in question. 


Appellee is, of course, devoid of any valid claim of prejudice to 
_ its investigation of this claim by reason of the notice provided by the 
appellant. Investigator of Claims Motley admitted at the trial that he 
received appellant's letter dated December 3, 1952. He admitted the 

_ letter signed by him, dated February 19, 1953, in which he stated that 
only certain additional information, none of which was required by the 
statute, would be necessary for the Corporation Counsel and the Com- 
missioners to act upon this claim and he further admitted at the trial 

_ that the information requested in his letter of February 19, 1953, was 
received. Although section 12-208 does not require a claimant or his 
_ agent to submit to an oral examination by officials of the District of 
Columbia, the record demonstrates that the appellant did submit to 


y ct GL. 
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interrogation concerning the claim by both the Inspector of Claims and 
the Assistant Corporation Counsel in charge of this case, both in her 
home and at the scene of the accident, which further demonstrates the 
lack of prejudice to the appellee's investigation by conduct of the appel- 
lant. 


CONCLUSION 


Appellant respectfully submits that the District Court erroneously 
directed a verdict against it at the close of its case in the trial below 
on a finding that the appellant had failed to comply with Section 12-208 
D. C. Code (1951 Ed.) and respectfully requests that the Judgment in 
favor of appellee be reversed. 


FRANK F. pies 
FRANCIS L. CASEY, JR. 
| 


Colorado Building 
Washington, D. C. 


Attorneys for Appellant 


HOGAN AND HARTSON 
Of Counsel 
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tae 168 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
A [Filed Feb. 15, 1955] 
+ ERNESTINE HIRSHFELD ) 
: Executrix of the Estate of 
Sam H. Hirshfeld ) 
3 2701 Connecticut Avenue, N. W. ) 
“ Washington, D.C., : 
o Plaintiff ) Civil Action No. 679-"55 
Vv. ) | 
DISTRICT OF COLUMBIA, ) 
| a municipal corporation, ) 
t Defendant ) 


COMPLAINT 
(For Damages) : 

1. The claim for relief stated herein is in excess of Three Thousand 
Dollars ($3, 000. 00) and is within the jurisdiction of this court by virtue 
of Title 11, Section 301 D.C. Code (1951 Ed. ). | 

2. The plaintiff is the duly appointed executrix of the estate of 
Sam H. Hirshfeld, deceased. 

3. On November 24, 1952 Sam H. Hirshfeld while walking on a 
sidewalk adjacent to premises known as 2659 Connecticut Avenue, N. W., 
Washington, D.C., was caused to fall and to suffer serious bodily in- 
jury including a fractured hip, by reason of the defective condition of 
the said sidewalk. i 

4. The said dangerous and defective condition, | of which the de- 
fendant had actual or constructive notice was the result of the negligence 
and carelessness of the defendant whose duty it was . maintain said 
sidewalk. 

5. Asa result of the said defective condition, gam H. Hirshfeld 
deceased, was caused to expend large sums of money for medical care, 
medicines and therapeutic appliances in an effort to have himself cured 


of the said physical injuries. 
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169 WHEREFORE: Plaintiff demands judgment against the defendant 
in the amount of Ten Thousand Dollars ($10, 000. ) plus interest, and 
the costs of this action. 
HOGAN & HARTSON 
By /s/ Francis Casey, Jr. 


Attorneys for plaintiff 
* * 


Plaintiff demands trial by jury of all issues in this action. 
HOGAN & HARTSON 
By /s/ Francis Casey, Jr. 
Attorneys for Plaintiff 


170 [Filed Mar. 2, 1955] 
ANSWER 
First Defense 
The complaint fails to state a claim upon which relief can be 
| granted. 


Second Defense 
This cause of action is barred by the statute of limitations. 
Third Defense 
This cause of action may not be maintained because there was no 
compliance with the provisions of the Act of February 28, 1933, 47 Stat. 
— 1370. 


Fourth Defense 

1. Defendant admits that the amount claimed exceeds the sum 
of $3, 000. 00. 

2. Defendant is without knowledge or information sufficient to 

_ form a belief as to the truth of the allegation of paragraph 2 of the 

complaint. 

3. Defendant denies the existence of a defective condition of 
the sidewalk at the time and place alleged and denies that the decedent 
Sam H. Hirshfeld was caused to fall by reason of any defective condition. 
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Defendant is without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations of paragraph 3. 
171 4. Defendant denies the allegations of paragraph 4 of the com- 
plaint. | 
5. Defendant denies all acts of negligence attributed to it in 
paragraph 5 and elsewhere in the complaint. It is without knowledge 
or information sufficient to forma belief as to the truth of the remain- 
ing allegations of paragraph 5. | 
Further answering the complaint, defendant denies all allegations 
not specifically admitted or otherwise answered. | 
Fifth Defense | 
If the decedent fell and was injured as alleged, said fall and in- 
juries were proximately caused by the decedent's own negligence. 
Sixth Defense | 
If the decedent fell and was injured as alleged, said fall and in- 
juries were proximately caused by the contributory negligence of the 
decedent. | 
/s/ Vernon E. West 
Corporation Counsel, D.C. 
/s/ Milton D. Korman 
Assistant Corporation Counsel, D.C. 
/s/ Harry L. Walker 
Assistant Corporation Counsel, D.C. 
/s/ J. Hampton Baumgartner, Jr. 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendant, 
District of Columbia 
* * ad : 


172 (Certificate of Service) 


173 [ Filed June 20, 1956] 
PRETRIAL PROCEEDINGS 
‘Statement of Nature of Case: 
This is an action for damages for alleged personal injuries al- 
legedly suffered by P's decedent on November 24, 1952 while walking 
on a sidewalk in front of 2659 Connecticut Avenue, at which time P 
alleges that decedent was caused to fall and suffer injuries as a result 
of the defective condition of the sidewalk. P alleges that D had actual 
_and/or constructive notice of said condition of said sidewalk but that 
D negligently permitted said defective condition to continue in existence. 
D alleges that the action is barred by the Statute of Limitations; 
denies any negligence on its part; alleges that if a dangerous or defec- 
tive condition existed, D had neither actual nor constructive thereof; 
alleges that any and all injuries which may have been sustained by 
decedent resulted from the sole or contributory negligence of dece- 
dent in failing to exercise proper care in using the public streets. 
STIPULATIONS: All stipulations suggested in the pretrial state- 
ments of the parties are agreed to by the parties as said stipulations 
appear with added amendments in handwriting. 





Attached hereto and made part hereof by reference are pretrial , 
statements of P and D. 
Hogan & Hartson /s/ (Ilegible) 
By: Francis Casey, Jr. Pretrial Judge 


Attorney for Plaintiff 1 
/s/ J.H. Baumgartner, Jr. 


ie 


174 [Filed June 20, 1956] | 
PLAINTIFF'S PRETRIAL STATEMENT 

On November 24, 1952, deceased while walking on a sidewalk in 
front of premises 2659 Connecticut Avenue, N.W., Washington, DAC... 
was caused to fall and suffer a fractured hip and prolonged disability 
by reason of the defective condition of the public sidewalk. 

This defective condition consisted of cracked, elevated and un- 
even portions of the sidewalk, of which the defendant had actual and 
constructive notice. The said defective condition was caused and per- 
mitted to exist through the negligence and carelessness of the defen- 
dant. 


Special Damages i 
Doctors Hospital : $ 738. 32 
Nurses ! 2, 234. 00 
Dr. George Sharp : 140. 00 
Dr. Leonard Peterson : 900. 00 
Medicines 200. 00 
Total $3, 812. 32 

Requested Stipulations : 


1. Defendant may examine and copy all correspondence from the 
plaintiff to defendant with reference to the fall of the deceased. 

2. Defendant will make available to plaintiff the date of construc- 
tion of the sidewalk, the date of all repairs thereto and the record of 
all persons who have complained of the condition of the said sidewalk 
together with the dates of said complaints if such information is available 
to defendant. [F.C., Jr., J.B. ] | 
HOGAN AND HARTSON 
By /s/ Francis Casey, Jr. 


Attorneys for Plaintiff 
* * * 


175 | Filed June 20, 1956] 
PRE-TRIAL STATEMENT OF DEFENDANT 

Defendant says that the complaint fails to state a claim against it 
upon which relief can be granted; that the cause of action is barred 
by the statute of limitations; and, that the decedent or his agent failed 
to give proper notice as required by Section 12-208 D.C. Code 1951 
and hence this action may not be maintained. 

Defendant denies each and every allegation of negligence and denies 
that a dangerous or defective condition existed at the time and place 
alleged in the complaint. Defendant says that if a dangerous or defec- 
tive condition did in fact exist on the sidewalk at the area alleged, it 
did not have either actual or constructive notice thereof. Defendant 
is without knowledge or information sufficient to form a belief as to 
the location, cause and nature of the decedent's injuries, or as to his 
medical treatments, expenses, and damages. 

Defendant says that if the decedent was injured as alleged, said 
injuries resulted from his sole or contributory negligence in failing to 
exercise proper care for his own safety in using the public street. 

Defendant requests leave of Court to take depositions, provided 
that by so doing the trial of this cause will not be delayed. Defendant 
requests plaintiff's counsel be directed to furnish counsel for defendant 


_ with reports by the defendant's attending physicians of such his injuries 


176 as are alleged to have been proximately caused by his alleged fall 
and reports from any physician who examined the defendant and who will 
be called as a witness at the trial. Defendant also requests plaintiff's 
counsel to furnish a complete listing of those damages for which the 
executrix is suing. Defendant requests plaintiff to furnish the names 
and addresses of all eyewitnesses to the alleged fall and of all persons 
whom plaintiff will call as witnesses. 

Stipulations 
Defendant is willing to stipulate to the admission in evidence with- 
out formal proof, subject to objection as to relevancy, materiality and 
competency, of the following documents: 
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1. Certified copy of the Certificate of Death of Sam H. Hirshfeld, 
File No. 530932, Bureau of Vital Statistics, District of Columbia 
Health Department. : 
2. Letter dated December 3, 1952, a to the "Engineer 
Dept. D. of C. " signed "Ernestine R. Hirshfeld (Mrs. Sam H. Hirsh- 
feld) 2701 Connecticut Avenue, N. W. " 
/s/ Vernon E. West 
Corporation Counsel, D.C. 
/s/ Milton D. Korman 
Assistant Corporation Counsel, D.C. 
/s/ J. Hampton Baumgartner, Jr. 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendant 
District of Columbia 


* * * | 
177 Plaintiff's Exhibit No. 2 
[Filed May 17, 1957] [Received Dec. 5, 1952, Engnr. Dept. ] 


Sam H. Hirshfeld 
2701 Connecticut Avenue, N. W. 
Washington 8, D, C. 
Engineer Dept. Dec. 3, '52 | 
D. of C. 
14th & E Streets, N. W. 
Dear Sir: 
On Nov. 24 my husband stumbled onthe bad sidewalk in front of 
2659 Conn. Ave. and fell, fracturing his hip. : 
He is in Doctor's Hospital and has had his hip operated on. 
The condition of the sidewalk in the 2600 block of Conn. Ave. is 
in a very bad_ condition and I think the District of Columbia should be 
held libel for anything left in such a state. 


8 
I do not want to sue the District if possible but I do think that 
they are responsible and should pay the cost of this operation. 
Yours truly 
Ernestine R. Hirshfeld 


(Mrs. Sam H. Hirshfeld 
2701 - Conn. Ave., N.W.) 


178 [ Filed May 17, 1957] 
| Plaintiff's Exhibit No. 7 

Sam H. Hirshfeld 
2701 Connecticut Avenue N. W. 
Washington 8, D.C. 
Feb. 23, 1953 

Mr. Emmett Motley 

Inspector of Claims, D.C. 

Office of the Corporation Counsel 

Dear Mr. Motley: 

In answer to your letter of Feb. 19, '53, I.C. File #3119, I will 
have to answer the questions for Mr. Hirshfeld, as he is still unable 
to write. 

Mr. Hirshfeld had X-rays taken onFeb. 17, and Dr. Peterson 

_ was satisfied but did not discharge him. 

In answer to your questions: 

a. Age 78; retired; married to Ernestine R. Hirshfeld. 

b. Broken hip. 

: c. To date expenses - Doctor's fee $550. Nurses $2234. 00. 
X-rays, $30. Ambulance $10. Wheelchair $22.55. Other minor ex- 
_ penses which I will not list. 

d. The only witness, whose name I knowis: Mrs. John Greene, 
2509 - Cliffbourne PI. 2 

e. No. 
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f. There are three accident policies which pay $25 a week, each. 
Claims have been made under these, but no settlement has been made 
as yet. 


178A [Filed Mar. 20, 1957] 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 19th day of March 
1957, before the Court and a jury of good and lawful persons of this 
district, to wit: (List of jurors names) 
who, after having been duly sworn to well and truly try the issues be- 
tween Ernestine Hirshfeld, executrix of the estate of Sam H. Hirshfeld, 
plaintiff and District of Columbia, a municipal corporation, defendant 
and after this cause is heard and given to the jury in charge, they 
upon their oath say this 20th day of March, 1957, that they find for 
the defendant against said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. : 

/s/ HARRY M. HULL, Clerk 


By /s/ Wm. R. Harper, 
Deputy Clerk 


By direction of 
Judge F. Dickinson Letts 
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179 [ Filed Apr. 11, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 10th day of April, 1957, that the 
plaintiff, Ernestine Hirshfeld, Executrix of the Estate of Sam Hirsh- 
feld, deceased, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the judgment of this Court 
entered on the 20th day of March, 1957, in favor of the defendant 
District of Columbia against the said plaintiff. 
HOGAN & HARTSON 
By /s/ Frank F. Roberson 
/s/ Francis L. Casey, Jr. 


Attorneys for Plaintiff 
* * * 


_ Notice to be served upon the Corporation Counsel, Attorney for the 
defendant, District Building, Washington, D.C. 


1: EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[| Filed May 17, 1957] Washington, D.C. 
Tuesday, March 19, 1957 
The above-entitled action came on for trial on the merits before 
the HONORABLE F. DICKINSON LETTS, United States District Judge, 
and a Jury, at 2 o'clock p. m. 
APPEARANCES: 
On behalf of the Plaintiff: 
FRANCIS CASEY, ESQ. 
FRANK F. ROBERSON, ESQ. 
On behalf of the Defendant: 
J. HAMPTON BAUMGARTNER, JR. 
GEORGE H. CLARK 
Assistant Corporation Counsel, D.C. 
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& * * ‘* | * * 
9 ERNESTINE HIRSHFE LD | 
* * * * | * * 


DIRECT EXAMINATION 
BY MR. CASEY: ! 
Q. Would you state your name, please? A. Ernestine Hirsh- 
feld. : 

Q. Where do you live? A. 2701 Connecticut Avenue. 

Q. Northwest, in the District of Columbia? A. Yes, sir. 

Q. How long have you lived at this address? A. Thirty years 

last August. ! 

Q. Are you the widow of Mr. Sam Hirshfeld? A. Iam. 
Q. When did you marry him? A. 1923, October 3. 
Q. When did he die? A. He died New Year' s eve, 1953. 
THE COURT: What was that date ? 
THE WITNESS: December 31, 1953. 
10 BY MR. CASEY: 
Q. 1953? A. 1953. | 
Q. Are you the Executrix of his estate? A. I am. 
* * & i. * 

11 Q. Directing your attention to November 24, 1952, will you tell 
me what happened that day about noon? A. Well, it was a beautiful 
day and we did not know what we wanted to eat, and we have a very lovely 
delicatessen on the block so we decided to walk that far and then walk 
a little further and come home--but we never got that far. 

* * % * ! * * 
Q. Will you tell me what happened, if anything, as you walked 

12 toward that delicatessen? <A. Well, nothing. We had stopped 
and spoken to Mrs. Munhall's granddaughter who had two children with 
her, and then she went off and we kept walking and then I saw Mr. 
Hirshfeld fall and I grabbed him and went head over heels and broke 
two toes. | 

Q. You broke two toes? A. I broke two ee but I spent no 

money on myself. These two colored men, I don't know what the 


14 


12 

wagon was, they jumped down and immediately lifted him up and practic- 
ally carried him into the apartment. 

Q. Where was the fall that you and Mr. Hirshfeld sustained ? 
A. It was in front of 2659. 

Q. That is 2659 Connecticut Avenue? A. Yes. 

Q. Did you see what caused Mr. Hirshfeld to fall? A. Yes, 
.a very bad place in the sidewalk and his foot went into that little hole 
and he went over. I tried to grab him but I could not, he was a much 
bigger man. 

Q. When you say it was a very bad place in the sidewalk, what 
do you mean? A. It was a crack and then a hole in the corner of the 
cement blocks. 

Q. How deep was that hole? A. I would say about an inch. 

Q. Would you show the ladies and gentlemen of the jury what 
you mean? A. He had thick soles on his shoes and it was bigger than 
that. 

Q. Would you show the jury with your thumb? A. I would say 
about that big. 

oe * He x + a 

Q. Mrs. Hirshfeld, so we can preserve the measure of just 
what you have shown us, will you show us again with this ruler? 

THE COURT: Just a minute until Mr. Baumgartner gets there. 

(Counsel measured the distance with the witness. ) 

THE COURT: Do counsel agree what the ruler indicates ? 

MR. CASEY: Will you stipulate that the witness indicates one 
inch with her finger ? 

MR. BAUMGARTNER: That is what the witness said. 

MR. CASEY: And we both observed that that was an inch. 

THE COURT: Now, I understand that is your stipulation? 

MR. BAUMGARTNER: The stipulation is, that is what this wit- 
ness said. 

MR. CASEY: May I have this marked as Plaintiff's Exhibit 1 for 
identification, please. 
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DEPUTY CLERK: Plaintiffs Exhibit 1 for identification. 
* * * * * * 
BY MR. CASEY: ! 

Q. Mrs. Hirshfeld, I hand you a photograph that has been marked 
plaintiff's exhibit 1 for identification, and ask you if you can tell me what 
area is depicted in that photograph? A. Well, it is in front of 2659 and 
here is the spot, is that what you mean? | 

Q. Is that spot--does that photograph depict the place where Mr. 
Hirshfeld fell? 

15 A. Yes. : 

Q. Does that photograph depict that place as you recall the condi- 
tion at the time of Mr. Hirshfeld's fall? A. Yes. — 

Q. Will you please show me, then? A. Right here. 

* * * * ae 

MR. CASEY: Your Honor, may I ask Mrs. Hirshfeld to come 
down and show the ladies and gentlemen of the jury where Mr. Hirsh- 


feld fell? 
* X* x x * * 
MR. CASEY: Your Honor, I offer Plaintiff's Exhibit No. 1 in 
evidence. : 
* * * * . 1 
THE COURT: Plaintiff's exhibit 1 is received. 
* * * * * * 


BY MR. CASEY: : 
Q. Mrs. Hirshfeld, I hand you a pen and ask you to circle the 
area over which Mr. Hirshfeld fell? i 
16 MR. BAUMGARTNER: Would you place your Aes on there, 
too? | 
THE WITNESS: Right here. 
MR. BAUMGARTNER: No, on the outside. 
MR. CASEY: On the outside. 


MR. BAUMGARTNER: Thank you. | 
* * * * * * 
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BY MR. CASEY: 
Q. Mrs. Hirshfeld, I again show you plaintiff's exhibit 1 and 
I ask you whether you were familiar with the defect or the area that you 
have circled before the time of Mr. Hirshfeld's fall? A. Well, I 
_ knew that whole sidewalk was very bad. 
| MR. BAUMGARTNER: I object to that, your Honor. 
THE COURT: You must answer his question. 
(The question was read by the Reporter. ) 
THE WITNESS: Well, I knew it was bad and -- 
BY MR. CASEY: 
Q. Were you familiar with it before his fall? A. Yes. 
Q. Can you tell the ladies and gentlemen of the jury how long = 
that condition had been present on that sidewalk before Mr. Hirshfeld's 
17 fall? A. It has been bad for a longtime. I could not tell you 
in years, but the whole sidewalk has been bad for years especially that 
_ place. , 
| THE COURT: Wait a minute now. He is not talking about the | 
whole sidewalk. 
THE WITNESS: I know this place was bad. 
THE COURT: You listen to the question. Just answer the ques- 


A Si 


tions, please. 
BY MR. CASEY: ‘ 
Q. Mrs. Hirshfeld, with reference to the place that Mr. Hirsh- 
feld fell and with reference to the period it existed before he fell, can 
you tell us a minimum amount of time that that circled area had ex- 
isted? A. For years. 


Q. It was a matter of years? A. Yes. ¢ 
* * * xk a % 
18 Q. How long was Mr. Hirshfeld in the hospital? A. Until the 


middle of December. 

Q. December 14? A. Yes. 

Q. Now, while Mr. Hirshfeld was in the hospital, did you notify 
the District of Columbia of this fall and injury as it was reported to 
you? A. Yes. 
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Q. How did you notify them? A. Iwrotea letter to the Engi- 

neers of the District. | 

Q. Was that letter written on December 3, 1952 ? A. Yes. 

MR. CASEY: May this be marked Plaintiff's Exhibit No. 2 for 
identification ? : 

DEPUTY CLERK: Plaintiff's Exhibit 2 for identification. 
(Plaintiff's Letter of 12-3-52 was marked 
Plaintiff's Exhibit No. 2 for identification. ) 
BY MR. CASEY: 

Q. Mrs. Hirshfeld, I show you what has been marked as Plain- 
tiff's Exhibit No. 2 for identification, and ask you if pee can tell me 
what that exhibit is ? 

THE COURT: Have you seen it? 

MR. BAUMGARTNER: Yes, your Honor, I produced it. 

THE COURT: Very well, you may proceed. _ 

THE WITNESS: I wrote this letter. 

BY MR. CASEY: 

Q. Onwhat date? A. December 3, 1952. | 

Q. To whom did you address that letter? A. : Engineer Depart- 
ment, District of Columbia. : 

Q. Would you read that letter ? 

A. ‘Dear Sir: On November 24 my husband stumbled in the bad 

sidewalk in front of 2659 Connecticut Avenue and fell, fracturing 


his hip. He is in Doctor's Hospital and has had his hip operated 

on. : 

"The condition of the sidewalk in the 2600 block of Connecti- 
cut Avenue is in a very bad condition and I think the District of 
Columbia should be held liable for anything left in such a state. 

I do not want to sue the District if possible but I do think that they 
are responsible and should pay the cost of this ren 
‘Yours Truly, Ernestine R. Hirshfeld. | 
MR. CASEY: Will you please mark this plaintiff s Exhibit No. 3 
for identification ? 
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16 
DEPUTY CLERK: Plaintiff's Exhibit No. 3 for identification. 
(Letter from District of Columbia of 
2-19-53 was marked Plaintiff's Exhibit 
No. 3 for identification. ) 

‘MR. CASEY: I would like to offer Plaintiff's No. 2 in evidence. 

MR. BAUMGARTNER: No objection. 

THE COURT: Exhibit 2 will be received. 

(Plaintiff's Exhibit No. 2 previously 
identified was received in evidence. ) 
BY MR. CASEY: 

Q. Mrs. Hirshfeld, I show you what has been marked Plaintiff's 
Exhibit No. 3 for identification and ask you if you can tell me what this 
exhibit is? A. It is a letter in answer to my letter, from Mr. Motley. 

Q. Anditis dated? A. February 19, 1953. 

Q. And does Mr. Motley identify himself on the letter? A. Oh, 
yes. 

Q. How is he identified? A. "Very truly yours, Emmett J. 
Motley. Inspector of Claims, D.C." 

Q. Would you read that letter, please? A. "Dear Mr. Hirsh- 
feld: "This will acknowledge receipt of a letter from Mrs. Hirshfeld, 


_ dated December 3rd, 1952." 
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MR. ROBERSON: Too fast. 
THE COURT: I think counsel could read it, if it is offered. 
MR. BAUMGARTNER: I do not want to be technical but we are 
reading something that is not in evidence. 
MR. CASEY: I offer Plaintiff's Exhibit 3. 
MR. BAUMGARTNER: No objection. 
THE COURT: Very well. It will be received and I will ask 
counsel to read it. 
(Plaintiff's Exhibit 3 previously identified 
was received in evidence. ) 
MR. CASEY: Thank you, your Honor. 
"Government of the District of Columbia 





4 


ee 
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"Office of the Corporation Counsel | 
"District Building, Washington 4, D.C. | 
"In Reply Please refer to 
"LC. File 3119 
"February 19, 1953. 
"Mr. Sam H. Hirshfeld, 
"2701 Conn. Ave. N.W. Apt. 108, 
“Washington, D.C. | 
"Dear Mr. Hirshfeld: | 
"This will acknowledge receipt of a etter) from Mrs. Hirsh- 
feld, dated December 3, 1952. 7 
"The investigation of this matter pene the following in- 
formation to be desirable: | 
"(a) Age, occupation, marital status and name of spouse, 
if any. i 
"(b) Medical Report and Prognosis. 
"(c) Listing of Out-of-pocket expenses. — 
"(d) Are there any witnesses or statements from witnesses 
that you care to submit? : 
"(e) Are you entitled to benefits under provisions of Em- 
ployee's Compensation Act, or Unemployment Insurance Benefits ? 
"(f) Is there any subrogation of rights by virtue of insur- 
ance, or participation plan which provides for reimbursement 
of any portion of any loss which might have been sustained? 
"Upon receipt of this information, I will submit a report 
to the Corporation Counsel who will make recommendation to the 
Commissioners and they, in turn, will communicate with you 
relative to the position of the District of Columbia in this matter. 
"Very truly yours" | 
Signed "Emmett J. Motley." 
THE COURT: Now, what was the date of that letter ? 
MR, CASEY: February 19, 1953. 
THE COURT: What was the date of her letter 2 
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MR. CASEY: December 3, 1952. 
BY MR. CASEY: 
Q. Mrs. Hirshfeld, did you respond to the letter that I have just 
read from Mr. Motley? A. Yes. 
Q. And did you provide him with the requested information ? 
A. Yes. 

24 Q. Did there come a time when you were visitied by any repre- 
sentatives of the District of Columbia Government with respect to this 
matter? A. Yes, Mr. Motley and another gentleman--I do not re- 
member his name--came up to see me. 

Q. Do you recall when that was? A. Not the exact date; it 
was sometime later. 

Q. Did they ask you questions? A. Yes. 

Q. Concerning Mr. Hirshfeld's fall and injuries? A. Yes, 


Q. Did you answer all of their questions? A. Yes. 
Q. To the best of your ability? A. Yes. 
Q. Were you ever visited by anyone else from the District of 
Columbia? A. Mr. Baumgartner. 
Q. Did he come to your home? A. Yes. 
Q. Did he ask you questions about Mr. Hirshfeld's fall? A. 
Yes. 
Q. Did you answer his questions to the best of your ability ? 
A. I did. 
K * 
ANN MUNHALL 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. Mrs. Munhall, will you please keep your voice up so all of us 


can hear you. Please state your name. A. Mrs. Ann Munhall. 
THE COURT: How do you spell that ? 
THE WITNESS: M-u-n-h-a-l-lL. 
BY MR, CASEY: 





30 


31 
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Q. Where do you reside, Mrs. Munhall? A. 2701 Connecticut 
Avenue, corner Connecticut and Woodley Road. } 

Q. Is that northwest? A. Yes. : 

Q. How long have you resided there? A. Nearly 18 years. 

Q. Are you employed? A. Yes, at the desk. 

Q. At the desk of 2701 Connecticut Avenue? A. That is right, 
I have been there nearly 18 years. , 

Q. Mrs. Munhall, do you recall learning on November 24 or in 
November, 1952 of a fall sustained by Mr. Sam Hirshfeld? A. Ido. 

Q. At the time that you learned of that fall were you aware of 

the condition of the sidewalk in front of the premises known as 
2659 Connecticut Avenue Northwest? A. I certainly do. 

Q. I show you what has been admitted in evidence as Plaintiff's 
Exhibit 1, and ask you to examine that photograph. Can you tell me 
whether or not, Mrs. Munhall, that photograph fairly represents the 
condition of that sidewalk? A. No, it does not. ! 

Q. At the time of Mr. Hirshfeld's fall? A. No, it does not. 

Q. In what way? A. Because this is a very small place; almost 
this entire area here was in bad condition. This is avery small area, 
most of this area was in a bad condition, from 2659 Connecticut Avenue. 

Q. What are you pointed to when you indicate a small area? 

A. This is a very small area. 
Q. Is that the circled area? A. Yes. i 
Q. Is it your testimony there were other places on the sidewalk 





that are not represented on that photograph ? : 
Is it your testimony that, in addition to the circled area, there 
were other areas at the time of Mr. Hirshfeld's fall ig were defective ? 
A. There were. 
MR. BAUMGARTNER: I object to that. We are here faced with 


one particular area where this gentleman fell and not areas all up and 


down the street. Unless this lady can tell us about the area where 
Mr. Hirshfeld fell, and what she mows about that particular area, I 
object to her testifying about the whole street. | 
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THE COURT: This was called, by reason of the fact that she 
_ said the exhibit did not fairly represent the situation. This calls for 
the difference that she sees. I think the answer may stand. 
BY MR. CASEY: 

Q. Mrs. Munhall, with reference to the areas that are shown 

accurately on that photograph, can you tell us and the ladies and gentle- 
men of the jury, how long, in your opinion, those areas had existed 
prior to Mr. Hirshfeld's fall? 

MR. BAUMGARTNER: I object to that. She can testify to some- 
thing else but not in her opinion. 

THE COURT: Sustained. 

BY MR. CASEY: 
Q. Mrs. Munhall, at the time of Mr. Hirshfeld's fall were you 
aware of the condition of the sidewalk in front of 2659 Connecticut 
Avenue? A. Yes, I was aware of it. 
32 Q. In reference to the circled condition, the conditions that are 
represented in that photograph, how long to your knowledge had those 
' conditions existed ? 

MR. BAUMGARTNER: One moment. I object to that. It joined 
both the circled condition and the other conditions on it together. 

THE COURT: Sustained. 

BY MR. CASEY: 

Q. Mrs. Munhall, at the time of Mr. Hirshfeld's fall, how long 
had the condition that is circled existed? A. Of course, thatisa 
very small area, and I assume it is still there so it must have been there 
for sometime. 

Q. At the time of Mr. Hirshfeld's fall, were you aware that it had 
been there for sometime? A. There were some bad places just about 
there, yes. 

Q. Can you put a minimum period of time that they existed ? 

A. No, I can not but it was for sometime, I know. 

Q. What do you mean by "sometime"? A. It could have been 

six months or a year, Iam not sure which. It might have been longer. 
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MR. CASEY: Thank you, Mr. Munhall. I have nothing further. 
33 ae e aK * ! oe x 
CROSS -EXA MINATION 
BY MR. BAUMGARTNER: | 
Q. How long have you known Mr. and Mrs. oe A. Since 
I have been in the building. : 
Q. That was about eighteen years? A. That is right. 
Q. Is it not a fact, Mrs. Munhall, that that building 2659 is 
also an apartment house? A. Oh, yes, it is an apartment house. 
Q. Is it not a fact that it is under the management of 2701, the 


same management? A. Exactly. 


* * * * ok * 
35 Washington, D.C. 
Wednesday, March 20, 1957 
* e *x * | * x 
62 ERNESTINE HIRSHFE LD 
* * * * x 
DIRECT EXAMINATION (Resumed) 
* * * * * * 
69 Q. Mrs. Hirshfeld, yesterday you told us that you had answered 


Mr. Motley's letter of February 19, 1953. 2 
MR. CASEY: May I have the original of that? 
(The letter was handed to counsel by Mr. Baumgartner. ) 
MR. CASEY: I will ask that it be marked Plaintiff's Exhibit No. 
7 for identification. 
DEPUTY CLERE: Plaintiff's Exhibit No. 7 for identification. 
(Letter dated February 23, 1953, to 
Mr. Motley from Mrs. Hirshfeld, was 
marked Plaintiff's Exhibit No. 7 for identi- 
fication. ) | 
BY MR. CASEY: 
Q. Iask you if you can tell me what this exhibit is? A. Itis 
the answer to Mr. Motley's letter. | 
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Q. Which letter of Mr. Motley? A. In answer to his of 
February 19. 

Q. Was that the letter in which he propounded several questions 
concerning Mr. Hirshfeld's accident and his injuries, and so forth? 

A. Yes. 

Q. Did you, in that letter, answer all the questions that Mr. 
Motley propounded to you? A. As far as I know, I did. 

Q. What is the date on that letter? A. February 23d. 

70 MR. CASEY: Thank you. I offer Plaintiff's Exhibit No. 7 for 
identification in evidence, Your Honor. 

MR. BAUMGARTNER: Your Honor, will you indulge me just one 

- moment ? 
THE COURT: Yes. 
BY MR. CASEY: 

Q. Mrs. Hirshfeld, with respect to the nurses bills -- 

THE COURT: Will you wait just a second? 

MR. BAUMGARTNER: We haveno objection. We would like the 
letter to be read to the jury. 

MR. CASEY: May we approach the bench? 

(At the bench:) 

MR. CASEY: Your Honor, I offered this in evidence to show that 
within the six months’ period, there had been another letter to the 
Corporation Counsel's Office. However, in this letter there are 
answers to questions concerning insurance coverage, accident insurance 

| coverage, and I don't think it would be proper for that to be read to the 
jury. 

MR. BAUMGARTNER: Well, now, Your Honor, he offered the 
letter. We had not done anything about it but proffered it when he wanted 

| it; I had given him copies of it, and the questions were asked in the other 
letter and if he is going to read any part of the document -- 

MR. CASEY: I don't intend to read any part of it. 

71 MR. BAUMGARTNER: You have offered it. 

MR. CASEY: Under Stone v. District of Columbia, I have to 

show notice to the District of Columbia within six months and I want 
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this to be in since it is within the six-month period and it is a letter 
to the Corporation Counsel's Office which the Stone case says is 
sufficient. It would be highly prejudicial to read the answers con- 
cerning insurance payments. 

MR. BAUMGARTNER: You read the question in the other letter. 

MR. CASEY: That was just a form question, at didn't say he had 
insurance. 

THE COURT: I don't know how you can separate the part you 
want from what you don't want. 

MR, CASEY: I must put it in evidence, Your Honor, to satisfy 
the statute. 

THE COURT: Then the jury is entitled to mt 

MR. CASEY: It is a jurisdictional matter, it seems to me, 

Your Honor. This way the District of Columbia, if you are going to 
answer the questions and give them notice of the claim that they require, 
they will put a question in about insurance and you can't use it, then, 

to prove that you have satisfied the jurisdictional requirements. 

MR. BAUMGARTNER: This letter was written about three years 
before the Stone case; it was not an attempt to forestall any claimant 
from doing that. It was simply an attempt to find the facts out at that 

time and the fact that it does answer the question about insurance 


down at the bottom -- he has offered the letter now and I think I have got 


to stand on my rights that the iury hear the letter. 

If he is going to offer the exhibit, they see the letter, don't they ? 

MR. CASEY: I'd be delighted to read the letter but not the final 
two questions about insurance, that can't be material and has no bear- 
ing on this case. 

THE COURT: Unfortunately, it is part of the exhibit. 

MR. ROBERSON: Frequently, when parts of an exhibit are ad- 
missible and other parts are not, I have seen, Judge Bailey, for instance, 
simply permit counsel to paste something over it. : 

THE COURT: That is when it is by consent of counsel. 

MR. ROBERSON: Do counsel for the Corporation Counsel insist 
on the jury knowing that the fellow had three small accident policies, 
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or will they consent to our not reading that thing or passing it over ? 

MR. BAUMGARTNER: The three small policies paid are $938 
for disability. 

MR. ROBERSON: If they did, it is all the more reason for not 
putting it in this lawsuit. 

MR. CASEY: These gratuitous payments or proceeds of insurance 
policies have no effect. 

THE COURT: If that was an independent matter, I could hear that; 

73: but it is in the letter and you say you need the letter. It is part 
of the letter. 

MR. CASEY: I need it to show the Court's jurisdiction under the 

statute. 

MR. ROBERSON: You have shown it enough for that, I wouldn't 
insist on the exhibit. 

THE COURT: It is anessential part of your right to recover, isn't 
it? 

MR. CASEY: As far as vesting the Court with jurisdiction, that 
is right. 

THE COURT: Well, are you sure that it isn't a fact that the jury 
must find ? 

MR. CASEY: Yes, Your Honor, because Hudson v. Lazarus says 

recovery under an insurance policy or gratuitous source, such as 
Army-Navy medical care, is irrelevant and immaterial. 

7 THE COURT: It would be, if it wasn't in here, but you want the 
letter. 

MR. CASEY: I don't care to read the letter to the jury. 

THE COURT: No, you want the letter in evidence, you have of- 
fered it. 

MR. CASEY: For jurisdictional reasons, I don't think that has 
anything to do with the jury. 

MR. ROBERSON: Your Honor, I participated as counsel last week 
in a case before Judge Morris that the District of Columbia was defend- 
ing. They took the position with Judge Morris that jurisdiction was 

74 something that had to be shown but it was a matter for the Court 
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and not for the jury. Now, are these Corporation Counsel taking a 
different view ? 

MR. BAUMGARTNER: Not one bit. You followed the record 
through by reading the one letter which asked the question, and offered 
the other letter which answered the question; and it is one of a group 
of questions and I don't see how you can read part of it without reading 
the entire exhibit. 

MR. CASEY: I don't care to read any of it to the jury. Jurisdic- 
tion is a question for the Court. 

MR. BAUMGARTNER: It is in the evidence now, I don't think the 
jury should hear that there is an exhibit that they can't see. 

MR. CASEY: Judge Bazelon would not have permitted the 3tone 
case to come in, because the record was not complete on matters just 
as this. I don't think this is crucial here because of the other notice I 
have, but I want it in the record to make it clear that the notice and the 
specific notice and the detailed notice of the claim was had in the Dis- 
trict of Columbia within the six months' period. I simply want it for 
my record, I think there is no reason for the jury * hear about insur- 
ance in the case. : 

THE COURT: I don't think you can use part of the letter, you have 
to use the letter. | 

MR. ROBERSON: Call Mr. Motley to the stand, put him on the 

75 stand and ask him if he received a written answer to his letter 
and what was the date of the receipt. Then you don't have to put it in; 
I wouldn't put this thing in. 

MR. CASEY: Your Honor, I would like to withdraw it from evi- 
dence. 

THE COURT: Very well. Plaintiff's offer of Exhibit 7 is with- 
drawn. : 


(Plaintiff's Exhibit No. 7 
withdrawn. ) 


MR. ROBERSON: Just a minute. Your Honor, we want it under- 
stood that the reason this is withdrawn is because of the Court's rul- 
ing that it could not go in unless the thing were read to the jury and 
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| we did not want it read to the jury because it mentions insurance, 
and so we are withdrawing it rather than have that prejudice in the 
case. = 
MR. BAUMGARTNER: We also want to state at this time, Your “a 
Honor, that at the proper point there is going to be a question raised | 
about the notice under the statute. We contend that this exhibit here, 
_ even if present in evidence, will not prove the notice because it does 
not, in itself, set out time, place, cause or circumstance of the hap- 
pening. The first notice, Your Honor probably hasn't noted yet, was 
addressed to another section of the District Government, something 
called the Street Engineers, or something like that, and under the 
_ Stone case, a notice to the Commissioners or to the Corporation Coun- 
sel is sufficient; but we are going to make the point that a notice ad- i 
76 dressed to the Street Engineers is not sufficient. They have 
attempted to put this letter in to show that a member of the Corporation ‘ 
Counsel's Office did have notice within the six months but this letter, q 
in itself, does not show those essential elements that are required on 


that Section 12-208. 7 

* x * * * * 

79 CROSS-EXAMINATION 
BY MR. BAUMGARTNER: : 

* * * * * * d 

81 Q. And during that thirty-year period, could you give us ap- 


proximately how many times a week, in your estimation, you and he 
went down the block where all the stores were, down toward Calvert 
Street? A. Well, we usually took the bus and when we came here 
to Washington, my mother lived with us and she had a car and 
chaffeur and we did a lot of riding, did very little walking down the An: 
street. o 
Q. Where was the bus stop? A. Right across the street, not 
that far down as where he fell. 
Q. He fell below the bus stop? A. Yes. 
Q. But it is in theneighborhood, within the very close proximity 
to where -- A. That is right. 
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Q. Now, I ask you about how often you went down to the shopping 
area which is down closer to Calvert Street there, or how often he went 
down there during that period? Was it as often as once a week, or 
twice a day or a dozentimes? A. Oh, nota dozen times, maybe two 


or three times a week we crossed over and went to the Safeway on the 


other side of the street. | 

a * * * , * * 

82 Q. Could you tell us about how far from your home this place 
where your husband fell is located? A. Well, it is across the street 
and about -- I couldn't tell you in feet or anything. 2 

* akc % | * * 

84 Q. And you also told us something that I understood to be that 
Mr. Hirshfeld was in front of you, or behind you ? A. No, we were 
right next to each other. But I tried to grab him, — I saw he was 
falling. 

Q. Now, when you say right next to each other -- A. Just like 
you walk with anybody. 

Q. The same as the way you would go to the altar ? A. Yes, 
like a gentleman and lady would walk together. 

Q. I see. 

cd * * *x 

THE WITNESS: I marked this circle, yes. 

BY MR. BAUMGARTNER: i 

Q. Allright. Now, would you describe for us, in some detail, 

what was the nature of this place that you marked that is there 
in that circle? A. Well, it was a raised place in the concrete and 
dirt underneath that. 

Q. How do you mean "raised, " Mrs. Hirshfeld? A. Well, it 
was high above the block, one end of the block is sunker and the other 
sunken and then the next one to it is raised. I don't know how to describe 
it any better than that. I don't know what you mean. 

Q. You said something about a crack, also? . Yes, there is 
a crack there, too; there was a crack there. i 

Q. Had you ever observed that condition there before ? A. Well, 
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I was always very careful, because I knew the street was very bad and 
I had observed all these cracks, but I don't know whether Mr. Hirsh- 
feld had or not. 
Q. About how long had you observed them? A. Well, for many 


years that place was very bad, I mean that whole square there. 
ae * x * x a 


86 Q. You fix it in any of those that youcan. A. Well, I had known 
that place was there for many years, because I did more walking down 
that street than anyone else in the family. 

Q. And had you ever done anything to see that they were corrected? 
A. No. I think you have to wait until someone has something happen. 
Q. Now, didn't there come atime, Mrs. Hirshfeld, when you 
_saw that picture there, sometime after you corresponded with the 
District? A. DidI see this picture ? 
Q. This picture, maybe not that very copy, but another copy of 
that very same view? A. Did Mr. Motley bring it up? 
Q. That is what Iam proceeding to ask you, didn't Mr. Motley 
bring you some pictures? A. I think he did, as far as I can remember. 
Q. And didn't he attempt to have you tell him which of the places 
it was that Mr. Hirshfeld stumbled over, tripped over? A. I think 
he did. 
Q. And didn't you indicate to him which you thought it was? 
87 A. Yes. 
Q. And didn't you go out to the scene there with him and show 
_ him which one you thought it was? A. I know they said that, but -- 
THE COURT: No, you must answer the question. 
THE WITNESS: Well, when I went out with him, it had been fixed. 
THE COURT: Read that answer. 
(The answer was read. ) 
THE COURT: Well, does that mean that you did go out with him? 
' You must answer his question. 
THE WITNESS: He came to see me and we talked, he was very 
nice. He had another gentleman with him, I don't remember who it 
was, and he showed me this picture and he asked me if I would go out 
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with him and I went out, but the place had been fixed when I got out 
there. 


BY MR. BAUMGARTNER: 
Q. Isn't it a fact, Mrs. Hirshfeld, that despite the fixing, you 
could still see the places you were talking about ? A. I knew about 


where it was, yes, but it was all fixed. 

Q. How was it fixed? A. It had been covered over with new 
asphalt, cement, whatever they use in the street. - 

*x a * a | * K 

Q. Didn't you locate the place right in front of the lead into 2659 ? 
You know what I mean by lead, the sidewalk that goes into the apart- 
ment house? A. No, this was the place -- 

Q. It isn't a fact, then, that you picked the place which is shown, 
the next block below there, south of there? A. No, because I tell you 
why, when Mr. Hirshfeld fell, he did not fall ina tree box. 

THE COURT: Talk to the jurors. : 

THE WITNESS: He must have fallen here, because he did not 
fall into the tree box and neither did I. 

BY MR. BAUMGARTNER: 
89 Q. Would he have fallen into the tree box from the next one ? 
A. Yes, from there he would have fallen into the tree box. 

* * * * | * * 

Q. Now, wasn't there a discussion with you about which of two 
places he might have fallen? A. There might have been a discussion, 
but it couldn't have been the other place. | 

Q. Wasn't the discussion about two other places than the place 
that you circled here yesterday forus? A. I don't remember that, 
honestly. | 

oe x x x 

REDIRECT EXAMINATION 


BY MR. CASEY: | 
2* * * * ; * * 
102 Q. Now, Mrs. Hirshfeld you described to Mr, Baumgartner 


the condition over which Mr. Hirshfeld fell, as both a crack and a hole? 


| 
H 
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A. That is right. ( 
| Q. Where is the crack that you referred to (showing the witness 
a photograph)? A. It is right through here (indicating). 
Q. Is it this line that is generally in the shape of a leg of lamb? 
A. That is right. 
Q. And is that north or south of the hole that you referred to? 
A. What is this (indicating) ? 
Q. Is it toward your apartment from the hole? A. Toward my 
apartment, yes. 
MR. CASEY: Your Honor may I ask Mrs. Hirshfeld to show the 
103 ladies and gentlemen of the jury where that crack is? 
THE COURT: Yes. 
MR. CASEY: Come down here, please, Mrs. Hirshfeld. 
(The witness stepped down to the jury box. ) 
MR. CASEY: Your Honor, I wonder if the jurors in the back row 
can see where the crack was? 
THE COURT: Can all of the jurors in the back row see? 
A JUROR: We could see where she was pointing but not what she 
was pointing at. 
(The witness returned to the witness chair. ) 
BY MR, CASEY: 


Q. Is the crack you are pointing to generally in the shape of a 2 
leg of lamb -- 

THE COURT: Can't she mark it as she did before ? 

MR, CASEY: She circled the hole, your Honor, but did not circle > 


the crack below. 
THE COURT: Oh yes. 
MR. CASEY: Do you want to put another circle around that crack, 
- please, Mrs. Hirshfeld ? ai 
THE WITNESS: Yes (marking on photograph). 
BY MR. CASEY: 


Q. Does that crack lead into the hole? <A. Yes. 
* * * * * * 











31 
115 EMMETT J. MOTLEY 
* * * % | ae * 
DIRECT EXAMINATION 
BY MR. CASEY: : 
Q. State your name, please, sir. A. Emmett (E-m-m-e-t-t) 
J. Motley (M-o-t-1l-e-y). | 
Q. What is your address? A. 1404 Highland Drive, Silver 
Spring, Maryland. | 
Q. And what is your employment, Mr. Motley ? A. Inspector 
of Claims of the District of Columbia. 
Q. Is your office in the Office of the Corporation Counsel? 
A. It is, sir. | 
Q. In the course of your official duties, Mr. Motley, did a let- 
ter which has been marked Plaintiff's number 2 come to your attention? 
A. It did, sir. 
Q. To whom is that letter addressed, Mr. Motley A. Engi- 
neer Department, D. of C. 
Q. Is there an address? A. At 14th and E Streets, Northwest. 
116 Q. And what date does that letter bear? A. December 3, 1952. 
Q. Ishow you, Mr. Motley, Plaintiff's Exhibit number 3, and 
ask you, sir, if that is a letter that was written by you acknowledging the 
letter you have just referred to? A. Itis, sir. | 
Q. The letter you just referred to being Plaintifi's Exhibit Number 
2? A. That is right. | 
Q. And that letter is signed by you, sir? A. It is, sir. 
Q. And it is addressed to whom? A. To Mr. - Sam H. Hirshfeld. 
Q. In that letter did you make certain inquiries concerning a 
claim that had been made in Plaintiff's Exhibit number 2, -- the earlier 
letter ? Did you ask certain questions about the claim? A. I did, sir. 
Q. Ishow you, Mr. Motley, a letter that has been marked Plain- 
tiff's Exhibit number 7, and ask you, sir, if that letter was received 
by you? A. It was, sir. : 
117 Q. How was that letter addressed, sir? A. To Mr. Emmett 
Motley, Inspector of Claims, D.C., Office of Corporation Counsel. 
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MR. BAUMGARTNER: If your Honor please, that exhibit was 
withdrawn. 

MR, CASEY: May we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. CASEY: I withdrew it from evidence. 

MR. BAUMGARTNER: He wanted it continued marked for identi- 
fication. 

MR. CASEY: It is just marked for identification. I didn't want 
to withdraw it from its marking. 

THE COURT: He still has the chance of offering it again if he 
cares to. 

MR. BAUMGARTNER: Okay. 

THE COURT: That was number 7? 

MR. CASEY: Yes. 

(End of bench conference. ) 

BY MR. CASEY: 

Q. Did you get a response to the letter in which you asked the 
questions concerning the claim? A. I did, sir. 

Q. And what date was on the response to your letter? A. The 
23rd of February, '53. 

Q. And were your questions answered in that response, sir? 


118 A. They were. 


Q. And by whom were those answers signed, sir? A. Ernestine 
R. Hirshfeld (Mrs. Sam H. Hirshfeld). 

Q. Thank you, Mr. Motley. How was that response addressed, 
the response to the letter in which you asked the questions? A. How 
was it directed ? 

Q. How was it addressed? A. It was addressed Mr. Emmett 
Motley, Inspector of Claims, D.C. Office of the Corporation Counsel. 
Dear Mr. Motley. 


* * * * * * 


THE COURT: Mr. Motley, you may step out. 
* * * * * * 


A 
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MOTION FOR A DIRECTED VERDICT 

MR. BAUMGARTNER: The first grounds is a failure to allege 
and prove that notice was given the District of Columbia as required 
by Section 12-208 of the District of Columbia Code. 

The second basis I will also state at the outeet, and then divide 
the subject into two parts. 

The second grounds upon which the District rises and makes a 
motion for a directed verdict is based upon the doctrine of inconsequential 
defect; that the proof as presented here by the plaintiff shows that the 
place involved was of such a nature that the District, as a matter of 
law, was not responsible, if in fact such a place did exist. 

x *K * x | * * 

THE COURT: Mr. Casey offered his Exhibit number 7 for juris- 

149 dictional purposes only. Am I correct, Mr. Casey? 
MR. CASEY: I offered, your Honor, and then later withdrew, 
sir. | 


THE COURT: Yes. But your offer was for consideration upon 


the jurisdictional question ? 

MR. CASEY: Yes, it was, your Honor. 

THE COURT: Wasn't that true ? 

MR. CASEY: Yes it was true, your Honor. 

THE COURT: Now, if Mr. Casey wants to re-offer for considera- 
tion of the jurisdictional question, I will receive it for that purpose, 
limited to that purpose. | 

MR. CASEY: I will offer it for that purpose, your Honor, or re- 
offer it for that purpose. 

MR. BAUMGARTNER: This is being Peeeied at this time simply 
on the jurisdictional question ? | 

THE COURT: The record will show that Plaintiff's Exhibit 7 is 
received for the limited purpose of its consideration incident to the juris- 
dictional question which has now been raised. : 

MR. CASEY: Would you like me to read from that exhibit now, if 
your Honor please ? : 
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166 
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THE COURT: Yes. I have read it. You may read it for the rec- 


MR. CASEY: The letterhead reads "Sam H. Hirshfeld, 2701 


Connecticut Avenue, Northwest, Washington, D.C., dated February 23, 
1953; addressed to Mr. Emmett Motley, Inspector of Claims, D.C. 


Office of the Corporation Counsel. 

"Dear Mr. Motley: 

"In answer to your letter of February 19, 1953, I.C. File 
No. 3119. I will have to answer the questions for Mr. Hirshfeld, 
as he is still unable to write. 

"Mr. Hirshfeld had X-rays taken on February 17th and Doc- 
tor Peterson was notified but did not discharge him --". Excuse 
me , it reads: ‘Doctor Peterson was satisfied but did not dis- 
charge him." 

Then it continues: 

"In answer to your question: (A) Age 78; retired, married 
to Ernestine Hirshfeld; (B) Broken hip; (C) To date, expenses, 
Doctor's fee $550. 00, nurses, $2,234.00; X-rays, $30. 00; am- 
bulance $10. 00; wheelchair $22. 55; other minor expenses which 
I will not list; (D) The only witness's name whose name I know 
is Mrs. John Green, 2509 Cliffbourne Place; (E) No; (F) There 
are three accident policies which pay $25.00 a week each. Claims 
have been made under these but no settlement has been made as 


yet. 

"Awaiting a reply, Iam 

"Yours truly, 

"Ernestine R. Hirshfeld 

"(Mrs. Sam H. Hirshfeld) 2701 Connecticut Avenue. " 
x * * * * * 


(The alternate jurors retired from the courtroom. ) 

THE COURT: I will say to the jury that the Court finds that the 
plaintiff has failed to show notice of the claim to the District of Colum- 
bia through the Commissioners, as required by the statute; and so, 
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since the Court finds that the record before this jury will not support 
the verdict in favor of the Plaintiff against the Defendant, I ask you to 
rise and, at the direction of the Court and on the responsibility of 
the Court, find a verdict for the Defendant. 
DEPUTY CLERK: Will the jurors please stand? By direction 
of the Court you are instructed your verdict in this case is for the de- 


fendant, the District of Columbia, and that is your verdict so say you 
each and all. 


* * * * US ake * 
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STATEMENT OF QUESTION PRESENTED 
An Act of Congress, Approved February 28, 1933, 47 Stat. 
‘ 1370, ch. 138 (Section 12-208, D. C. Code, 1951 Edition), provides 
that; 
"No action shall be maintained against the District of 
Columbia for unliquidated damages to person or property unless 
the claimant within six months after the injury or damage was 


sustained, he, his agent, or attorney gave notice in writing to 
the commissioners of the District of Columbia | Emphasis 


Supplied] of the approximate time, place, cause, and circum- 


stances of such injury or damage: Provided, however, That a 
report in writing by the Metropolitan police department, in 
regular course of duty, shall be regarded as a sufficient notice 
under the above provision." 

Sam H. Hirshfeld sustained an injury on public space and, with- 
in six months thereafter, his wife, Ernestine Hirshfeld, appellant here- 
in, by letter notified the "Engineer Dept. D. of C." of the accident and 
the injuries resulting therefrom, but did not so notify the Commissioners 
of the District of Columbia. 

In the opinion of the appellee, the questions presented are: 

1. Did not the court below correctly decide that the conditions 
precedent to the maintenance of an action by Sam H. Hirshfeld against 
the District of Columbia for unliquidated damages were not met by the 
letter of Ernestine Hirshfe!d addressed to the "Engineer Dept. D. of C.''? 

2. Did not the court belc.v correctly decide that appellant, as 
executrix for Sam H. Hirshfeld, ccuid not maintain an action against 
the District of Columbia for unliquidated damages becau$e of the failure 
of Sam H. Hirshfeld, during his lifetime, to give written notice of claim 


as required? 
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D. C. Code, 1951: 





IN .THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 892 





ERNESTINE HIRSHFELD, 
Executrix of the Estate of 
SAM H. HIRSHFELD, 


Appellant, : 
DISTRICT OF COLUMBIA, 2 
a municipal corporation, : 
Appellee. i 


COUNTER-STATEMENT OF CASE 


Appellee adopts appellant's statement of the case as being sub- 





stantially correct with the exception that it does not adequately state the 
ar cause and circumstances of Sam H. Hirshfeld's death. Appellee there- 
fore submits the following paragraph as a supplement ti appellant's state- 
ment of the case: , 

It is an undisputed fact that on December 31, 1953, or more than 
one year after the accident involved in this cause, Sam H. Hirshfeld 
i died as a result of an illness having no connection with the injuries sus- 


tained as a result of his fall. 


2 
STATUTE INVOLVED 
Section 12-208, D. C. Code, 1951 Ed. Actions against District 
of Columbia for unliquidated damages - Notice within 6 months - Police 
report. 
No action shall be maintained against the District of Columbia for 


unliquidated damages to person or property unless the claimant within 


six months after the injury or damage was sustained, he, his agent, or 


attorney gave notice in writing to the commissioners of the District of 
Columbia of the approximate time, place, cause, and circumstances of 
such injury or damage: Provided, however, That a report in writing by 
the Metropolitan Police Department, in regular course of duty, shall be 
regarded as a sufficient notice under the above provision. (Feb. 28, 1938, 


47 Stat. 1370, ch. 138.) 


SUMMARY OF ARGUMENT 
The court below correctly directed a verdict in favor of the 
appellee since: 
The letter addressed to the "Engineer Dept. D. of C." advising of 
2 injuries allegedly sustained by Sam Hirshfeld did not meet the require- 
ments prescribed as conditions precedent to the maintenance of an action 


against the District of Columbia for unliquidated damages. 








ARGUMENT 


I 


The letter addressed by the appellant 
to "Engineer Dept. D. of C.'' ad- 
vising of the injuries sustained by 
her husband did not meet the require- 


ments of Section 12-208, D.C. Code, 
a ae TT 
Appellant commenced this action as the Executrix of the estate 
of Sam H. Hirshfeld for damages resulting from personal injuries sus- 
tained from a fall on a public sidewalk. Appellant, however, did not 
allege in her complaint, nor did she establish at the trial that, as re- 
quired by Section 12-208, D. C. Code, 1951 Ed., Sam H. Hirshfeld filed 
with the Commissioners of the District of Columbia, notice in writing of 
any claim by reason of his injuries. This code section provides in pert- 
inent part: i 


| 


"No action shall be maintained against the District of Columbia 
for unliquidated damages to person or property unless the claimant 
within six months after the injury or damage was sustained, he, 
his agent, or attorney gave notice in writing to the commissioners 


of the. District ef Columbia [Emphasis Supplied] of the approximate 
time, place, cause, and circumstances of such injury or damage: 
RK 


All that appears in the record is that the appellant notified the 
"Engineer Dept. D. of C." that her husband, Sam H. Hirshfeld, had sus- 
tained an accident on public.space and had suffered injuries as a result 


thereof. The District Court considered the letter addressed to the 


"Engineer Dept. D. of C." and the testimony reasonably related thereto 


and concluded that the letter failed to meet the requirements of the 
statute and directed a verdict for the defendant. 

The burden of the statute is that a claimant, his agent or attorney, 
as a condition precedent to the maintenance of an action against the 
District of Columbia for unliquidated damages, must, within six months 
after an accident, forward a notice in writing of any intended claim to_ 

the commissioners of the District of Columbia. This requirement is 
| obviously designed to assure that the commissioners, who by law have 
sole responsibility for the disposition of claims, will have sufficient 
information upon which to base a determination whether any such claim 
_ Shall be allowed or rejected. This requirement is neither academic, 
cumbersome or technical. It is both simple and fundamental and is in- 
tended to set in motion established procedures for the investigation and 
ultimate disposition of claims in the public interest. 

The requirements of the statute, the legislative history thereof, 
and the interpretations placed thereon by this Court make it abundantly 
clear that Congress intended that there should be compliance with the | 
requirements of the statute as a condition precedent to the maintenance 
of any action against the District. 

In interpreting the language of the statute, this Court, relying 


on the provisions of Section 1-301 of the Code, which designates the 





Corporation Counsel as the officer charged with the pandiiae of all 
District legal business, departed from the strict letter of the congress- 
ional enactment and held that notice in writing addressed to the Govern- 
ment of the District of Columbia or to the Corporation Counsel, D. C., 
satisfied the requirements of the statute. | 

In District of Columbia v. Green, 96 U.S. App. D.C. 20, 223, 
F2d 312 (1955) this Court held that notice otherwise sufficient, directed 
to the "Government of the District of Columbia" satisfied the requirement 
of the statute. And subsequently, in Stone v. District of Columbia, 99 
U.S. App. D.C. 32, 237 F2d 28 (1956) this Court made the ruling above 
referred to that notice otherwise sufficient, directed to the Corporation 
Counsel, satisfied the requirement of the statute. Nowhere in the statute, 
however, nor in any decision of this Court, is there ieneuage from which 
it could reasonably be concluded that a letter written to the " Engineer 
Dept. D. of C." satisfies the clear requirement of the statute. 

Considering the letter in the instant case in the light of the 
statute and the above cited decisions of this Court, it is the position of 
the appellee that the letter addressed "Engineer Dept. D. of C." utterly 
failed to meet the requirements of the statute. Certainly, to say that a 
letter addressed to "Engineer Dept. D. of C." satisfies the requirements 


of Section 12-208, supra, would require the conclusion that Congress 


intended that chance alone should control the transmittal to the 
Commissioners of the District of Columbia of notice addressed to any 
department, division or agency of the District Government. Toso 
conclude would have the practical effect of completely erasing Section 
12-208 from the Code. 

Nowhere in the Government of the District of Columbia is there 
an Engineer Department. There are, however, a great many depart- 
ments and divisions which have an office bearing the denomination 
“Engineering” or ‘'Engineer", any one of which might well have re- 
ceived the letter in this case. The following is a partial list of District 
Agencies, Departments and Divisions concerned with various phases of 
engineering; and, while only partial, it clearly points up the magnitude 
| of the problem which might arise in connection with the transmittal of a 
letter addressed to the "Engineer Dept. D. of C." 

Sanitary Engineering, Department of 


Office of Design and Engineering (Department 
of Buildings and Grounds) 


Construction Engineer (Department of Highways) 
Engineering Division (Department of Corrections) 


Engineer of Water Construction & Maintenance 
(Department of Highways) 


Chief Engineer, (Public Utilities Commission) 


Illuminating Engineer (Department of Highways) 








Traffic Engineering Division (Department of 
Vehicles and Traffic) ) 


Engineer of Bridge Construction & Maintenance 
(Department of Highways) 


Engineering Branch (Department of Licenses & 
Inspections) 


Engineer of Materials (Department of << 


Research Engineer (Department of Licenses 
and Inspections) | 


‘Bureau of Food & Public Health Engineering (De- 
partment of Public Health) | 

Engineer of Street Construction & Maintenance 
(Department of Highways) 


Office of Planning, Design & Engineering (De- 
parament of Sanitary Engineering) — 


. Public Health Engineering Division Department 
of Public Health) 


Professional Engineers, Board of Registration for 


Office of Planning, Design & Engineering (De- 
_ partment of Highways) 


Electrical Engineering (Department of Highways) 
Appellant in support of her contention that proper notice was 
given in this case argues that the "Engineer Dept. D. of Cc." is directly 
under the control of the Engineer Commissioner, D.C. and therefore 
notice to such department was notice to the Engineer Commissioner 


which in turn was notice to the Commissioners, D.C. in compliance 





with Section 12-208, supra. 

A short answer to this contention is, as before stated, that there 
is no "Engineer Department” of the District Government. Moreover, 
appellant's contention is so far removed from practical application with 
respect to the operation of a large modern-day municipality as not to 
merit further elaboration. It seems obvious that the line of transmittal 
to the Commissioners of the District of Columbia from any of the engi- 
neering offices mentioned above is too remote to say that notice addressed 
to any such non-existing department of the District Government is also 
notice to the Commissioners. 

With no intention to re-argue the Stone case, appellee takes from 
the dissenting opinion of Judge Prettyman in that case and submits as de- 


cisive of the proposition that the doctrine in Stone should not be further 





enlarged, the following decisions, listed by state, reflecting the view of 








courts of last resort on factual situations similar to the one at bar, under 


notice statutes specifying the official or officials to whom notice must be 


~ 

given: ~ 
CALIFORNIA: 

Kornahrens v. San Francisco, 87 Cal. App. 2d 196, 196 P2d s 

140 (1948) < 


Claims against a municipality must be presented to the officer, 
board, or agency designated in the particular enactment. 


COLORADO: 
Fisher v. Denver, 123 Colo. 158, 225 P2d 828 (1950) 


Where charter required that notice of claim be given to the 
mayor, service of notice on the city clerk was ineffective. 


FLORIDA: 
Buck v. City of Hallandale, 85 So 2d 825 (1955) 


Written notice of claim to the mayor was not substantial com- 
pliance with charter provision requiring notice to city commission. 


ILLINOIS: 


McCarthy v. City of Chicago , 312 Ill. App. 268, 38 NE 2d 
519 (1941) 


Where the statute required notice of injury to be filed with 
the city attorney and city clerk, but plaintiff filed claim for per- 
sonal injuries with the city council, notice of claim was held in- 
valid even though city clerk and corporation counsel endorsed 
the claim. 

IOWA: 
Barton v. City of Waterloo, 218 Iowa 495, 255 N.W. 700 (1934) 


Notice of claim addressed to the city clerk rather than the city, 
held defective. 


MAINE: | 
Huntington v. City of Calais, 105 Me 144, 73 At 829 (1909) 


Where statute required notice to "one of the municipal officers", 
notice to the city clerk was defective. | 


MASSACHUSETTS: 


O'Connell v. City of Cambridge, 258 Mass. 302, 154 N. E. 760 
(1927) 








MASS:(CONT’D) 


Where the statute required that notice be given to the mayor, 
city clerk, treasurer, or any police officer, Sseasonable notice to 
the city solicitor was held insufficient. 


Brown v. Winthrop , 275 Mass. 43, 175 N. E. 50 (1931). 

Where the statute required service of notice upon the town 
clerk, notice to a town clerk, in care of the attorney for the de- 
fendant town, was held to be insufficient service. 

MICHIGAN: 
Braun v. Wayne County, 303 Mich. 454, 6 N. W. 2d 744 (1942). 

Where statute required service of notice of claims on the county 


clerk or his deputy, service of such notice on the county road 
commissioners was held insufficient under the statute. 


MINNESOTA: 
| Aronson v. City of St. Paul, 193 Minn. 34, 257. N.W. 662 (1934) 
Where charter of the city required claimant to give notice of 


claim to the city counsel, notice to the mayor of the city was held 
inadequate. 


NEW HAMPSHIRE: 
Sowter v. Grafton, 65 N.H. 207, 19 At. 572 (1899) 


Written notice to a town clerk who then transmitted it to the 
chairman of the selectman was insufficient within the statute to 
comply with the requirement that notice be filed with the selectmen 
and the town clerk. 


NEW MEXICO: 


Sam Mihuel County Commissioners v. Pierce, 6N.M. 324, 28 P. 
512 (1892). 


Filing of a claim with the county treasurer did not satisfy the 
statute requiring presentation of claims to the Board of County 
Commissioners. 
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NEW YORK: : 

Rogers v. Village of Port Chester, 234 NY 182, 137 NE 19 (1922) 
Where the statute required notice in writing to the village 

president or treasurer, notice to the village clerk was fatally 

defective. | 

Lewis v. City of New York, 278 NY 515, 15 = 672 (1938) 
Where the statute required notice in writing to the corporation 

counsel, service on the comptroller, who in turn transmitted a 


copy of the notice served upon him to the corporation counsel 
within six months, was held not to be in compliance with statute. 


RHODE ISLAND: 

Whalen v. Bates, 19 RI 274, 33 At 224 (1895) i 
Where statute required notice of claim addressed to the city 

council, notice addressed to the mayor and board of aldermen, 
(who constituted only one branch of the city council) was not com- 
pliance with the statute. | 

TENNESSEE: | 
White v. Nashville, 134 Tenn. 688, 185 SW 721 (1915) 


Oral notice to the city attorney and special agent of the law de- 
partment did not constitute the required written notice to the mayor. 
| 


Gilkey v. Memphis, 159 Tenn. 220, 17 SW 2d, 4 (1929) 


Notice to the city attorney rather than to the mayor as required 
by statute was held insufficient. ! 


WASHINGTON: 
Cole v. Seattle, 64 Wash. 1, 116 P 257 (1911). 
Written notice to a member of a city council was not sufficient 


compliance with a charter requirement that notice of claim must be 
presented to the council. i 


12 
WISCONSIN: 
Harris v. Fond du Lac, 104 Wis. 44, 80 NW 66 (1899) 

Where the statute required notice of injury to the street 
commissioner, sidewalk superintendent or alderman, service of 
notice upon the mayor and the city clerk was insufficient. 

CONCLUSION 
In view of the foregoing it is respectfully submitted that the 
District Court properly directed a verdict in favor of the defendant on 
the ground that plaintiff failed to prove compliance with the condition 


precedent to the maintenance of the action. The judgment of the District 


Court was therefore correct and should be affirmed. 
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